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of the witness will, upon the request of
a participant, be marked for identifica-
tion and annexed to the deposition and
the officer will certify the document or
thing as the original offered during the
deposition, or as a true and correct
copy of the original offered.

(3) Copies of the transcript of a depo-
sition may be purchased from the re-
porting service that made the tran-
scription, subject to protections estab-
lished by the presiding officer.

§385.405 Use of depositions (Rule 405).

(a) In general. During a hearing, the
hearing of a motion, or an interlocu-
tory proceeding under Rule 715, any
part or all of a deposition taken pursu-
ant to Rule 404, so far as admissible as
though the witness were then present
and testifying, may be used against
any participant who was present or
represented at the taking of the deposi-
tion or who had reasonable notice
thereof, in accordance with any of the
provisions of this section.

(1) If the deponent is a witness at a
hearing, any participant may use the
deposition of that witness at the time
of the witness’ examination to con-
tradict, impeach, or complete the testi-
mony of that witness.

(2) The deposition of a participant or
of any person who, at the time of tak-
ing the deposition, was an officer, di-
rector, or managing agent of a partici-
pant, or a person designated under
Rule 404(b)(3) to testify on behalf of a
participant may be used by another
participant for any purpose.

(3) The deposition of any witness,
whether or not a participant, may be
used by a participant for any purpose,
if the presiding officer finds that:

(i) The witness is dead,;

(ii) The witness is unable to attend or
testify because of age, illness, infir-
mity or imprisonment;

(iii) The participant offering the dep-
osition is unable after the exercise of
due diligence to procure the attend-
ance of the witness by subpoena; or

(iv) Exceptional circumstances make
it necessary in the interest of fairness
with due regard to the importance of
presenting the witness in open hearing,
to allow use of the deposition.

(4) If only part of a deposition is of-
fered in evidence by a participant, a
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participant may require the introduc-
tion of any other part which ought, in
fairness, to be considered with the part
introduced, and any adverse partici-
pant may introduce any other part.

(b) Objections to admissibility. No part
of a deposition will constitute a part of
the record in the proceeding, unless re-
ceived in evidence by the Commission
or presiding officer. Subject to para-
graph (c) of this section, a participant
may object to receiving into evidence
all or part of any deposition for any
reason that the evidence would be ex-
cluded if the deponent were present and
testifying.

(c) Effect of errors and irregularities in
depositions. (1) Any objection to the
taking of a deposition based on errors
or irregularities in notice of the depo-
sition is waived, unless written objec-
tion is promptly served on the partici-
pant giving the notice.

(2) Any objection to the taking of a
deposition based on the disqualifica-
tion of the officer before whom it is to
be taken is waived, unless the objec-
tion is made before the deposition be-
gins or as soon thereafter as the dis-
qualification becomes known or could
be discovered with reasonable dili-
gence.

(3) Any objection to the competency
of the witness or the competency, rel-
evancy, or materiality of testimony is
not waived by failure to make the ob-
jection before or during the taking of
the deposition, unless the basis for the
objection might have been removed if
the objection had been presented at the
taking of the deposition.

(4) Any objection to errors and irreg-
ularities occurring at the oral exam-
ination in the manner of taking the
deposition, in the form of the questions
and answers, in the oath or affirma-
tion, or in the conduct of participants,
and errors of any kind that might be
obviated, removed or cured if presented
at the deposition, is waived unless ob-
jection is made at the taking of the
deposition.

(5) Any objection based on errors or
irregularities in the manner in which
the testimony is transcribed or the
deposition is prepared, signed, cer-
tified, endorsed, or otherwise dealt
with by the officer is waived, unless
the objection is made with reasonable
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promptness after the defect is, or with

due diligence should have Dbeen,
ascertained.
§385.406 Data requests, interrog-

atories, and requests for production
of documents or things (Rule 406).

(a) Availability. Any participant may
serve upon any other participant a
written request to supply information,
such as responses to data requests and
interrogatories, or copies of docu-
ments.

(b) Procedures. (1) A request under
this section must identify with speci-
ficity the information or material
sought and will specify a reasonable
time within which the matter sought
must be furnished.

(2) Unless provided otherwise by the
presiding officer, copies of any dis-
covery request must be served upon the
presiding officer and on all partici-
pants to the proceeding.

(3) Each discovery request must be
answered separately and fully in writ-
ing.

(4) Responses to discovery requests
are required to be served only on the
participant requesting the information,
Commission trial staff, and any other
participant that specifically requests
service. The presiding officer may di-
rect that a copy of any responses be
furnished to the presiding officer. Re-
sponses must be served within the time
limit specified in the request or other-
wise provided by the presiding officer.

(5) If the matter sought is not fur-
nished, the responding participant
must provide, in accordance with Rule
410, written explanation of the specific
grounds for the failure to furnish it.

§385.407 Inspection of documents and
other property (Rule 407).

(a) Availability. On request, the pre-
siding officer may order any other par-
ticipant to:

(1) Permit inspection and copying of
any designated documents (including
writings, drawings, graphs, charts, pho-
tographs, sound recordings, computer
tapes or other compilations of data
from which information can be ob-
tained) that are not privileged and that
are in the possession, custody, or con-
trol of the participant to whom the
order is directed;

§385.408

(2) Permit inspection, copying or
photographing, testing, or sampling of
any tangible thing that is not privi-
leged and that is in the possession, cus-
tody, or control of the participant to
whom the order is directed; and

(3) Permit entry upon or into des-
ignated land, buildings, or other prop-
erty in the possession, custody, or con-
trol of the participant to whom the
order is directed for the purpose of in-
specting, measuring, surveying, or
photographing the property or any ac-
tivity or operation that is not privi-
leged and that is conducted in or upon
the property.

(b) Procedures. A request for inspec-
tion of documents or property under
this section must describe with reason-
able particularity the documents or
other property to which access is
sought. The request must also specify a
reasonable time, place, and manner of
making the inspection.

§385.408 Admissions (Rule 408).

(a) General rule. A participant may
serve upon any other participant a
written request for admission of the
genuineness of any document or the
truth of any matter of fact. The re-
quest must be served upon all partici-
pants.

(b) Procedures. (1) Any request for ad-
mission of the genuineness of a docu-
ment must be accompanied by a legible
copy of the document, unless it was
previously furnished, is in the posses-
sion of the recipient of the request, or
is readily available for inspection and
copying.

(2) The truth of specified matters of
fact or the genuineness of the docu-
ments described in a request are
deemed admitted unless, within 20 days
after service of the request or any
longer period designated in the request,
the participant that receives the re-
quest serves upon the requesting par-
ticipant a written answer or objection
addressed to the matters in the re-
quest.

(3) An answer must specifically admit
or deny the truth of the matters in the
request or set forth in detail the rea-
sons why the answering participant
cannot admit or deny the truth of each
matter. A denial of the truthfulness of
the requested admission must fairly
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